
BEFORETHE POLLUTION CONTROLBOARD
OFTHE STATE OFILLINOIS

WILLIAM BREUER, )
)

Petitioner, )
)

vs. ) PCBNo. 06-25
(USTAppeal)

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

)
Respondent.

NOTICE

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
Stateof Illinois Center
100 WestRandolphStreet
Suite11-500
Chicago,IL 60601

RECEIVED

CLERK’S OFFICE

DEC 022005
STATE OF ILLINOIS

Pollution Control Board

JohnJ. Kim
AssistantCounsel
SpecialAssistantAttorney General
Division of Legal Counsel
1021 North GrandAvenue,East
P.O. Box 19276
Springfield, IL 62794-9276

PLEASE TAKE NOTICE that I havetodayfiled with theoffice of the Clerk of

the Pollution Control Board a Motion for Sanctions,a copyof which is herewith

serveduponyou.

RobertE. Shaw
ILARDC
Curtis W.
ILARDC
SHAW &
Attorneysat Law
123 S. 10th Street,
P.O. Box 1789

No. 03123632
Martin
No. 06201592
MARTIN, P.C.

Suite302

Mt. Vernon, Illinois 62864
Telephone(618) 244-1788

By
‘AyIrney for

William Breuer,~7yfitioner



BEFORE THE POLLUTION CONTROL BOARD RECEIVED
OF THE STATE OF ILLINOIS CLERK’S OFFICE

WILLIAM BREUER, ) DEC 022005
) STATE OF ILLINOIS

Petitioner, ) Pollution Control Board

)
vs. ) PCB 06-25

(UST Appeal)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent.

MOTION FOR SANCTIONS

NOW COMESthe Petitioner,William Breuer(“Breuer”), by oneof his

attorneys,Curtis W. Martin of Shaw& Martin, P.C.,for his Motion for Sanctions,

pursuantto 35 Ill. Adm. Code 101.800,statesasfollows:

1. On August 12, 2005,Breuertimely filed a Petitionfor Reviewof Final

AgencyLeakingUndergroundStorageTank DecisionrequestingtheIllinois

Pollution Control Board(“Board”) to reviewa July 6, 2005 determinationof the

Illinois EnvironmentalProtectionAgency (“Agency”) pursuantto 415 ILCS

5140(a)(1) and 35 Ill. Adm. Code 105.402.

2. On September20, 2005,Breuerfiled a Motion to AmendPetition for

Reviewof Final AgencyLeakingUndergroundStorageTank Decisionwhich Motion

wasgrantedby the Board by Orderof October6, 2005.

3. As a resultof the filing of theAmendedPetition on September20,

2005, theBoard by its October6, 2005Orderextendedthe statutorydecision

deadlineto January18, 2006.



4. By HearingOfficer Orderof September22, 2005, the hearingon

Breuer’sAmendedPetitionwastentativelyset for October28, 2005,andwas

officially noticedfor hearingby the HearingOfficer on October5, 2005 for October

28, 2005.

5. 35 Ill. Adm. Code 105.410requirestheAgency to file the entire record

of its decisionwith the Boardin accordancewith 35 Ill. Adm. Code 105.116.

6. 35 Ill. Adm. Code 105.116requiresthe Agencyto file with the Board

the entire recordof its decisionwithin 30 daysafterthefiling of the Petitionfor

Review,unlessotherwiseprovidedby Ruleor by theBoard or HearingOfficer. The

Agency mayseekadditionaltime within which to file therecord,but suchrequest

mustbe filed with the Boardbeforethe dateon which therecordis dueto be filed.

7. SinceBreuer’sAmendedPetitionwasfiled September20, 2005,as

notedby the Board’sOrderof October6, 2005, the Agencywasrequiredto file with

the Boardthe recordon or beforeOctober20, 2005, astheAgencydid not seek

additionaltime within which to file the recordand no otherrule, nor the Board or

the HearingOfficer providedfor a different filing date.

8. As a result of theAgency’sfailure to timely file the recordwith the

Board,Breuerrequestedand receiveda continuanceof the hearingset for October

28, 2005 andthe hearingwasresetfor December1, 2005.

9. As of the filing of this Motion, the Agencyhasnot yet filed the record

with the Board.



10. Breuercannotadequatelypreparefor the hearingon his Amended

Petition setfor December1, 2005without the record.

11. Evenif the recordwere filed asof thedateof thisMotion, Breuer

wouldhaveinsufficient time within which to adequatelypreparefor the hearingon

theAmendedPetition setfor December1, 2005.

12. Contemporaneouslywith this Motion, Breuerhasfiled a Motion to

Continuethe hearingsetfor December1, 2005.

13. The statutorydecisiondeadlinewith regardto Breuer’sAmended

PetitionremainsJanuary18, 2006.

14. 35111.Adm. Code105.118providesthatif theAgencyunreasonably

fails to timely file therecordon or beforethe daterequiredunderthe Sections

referencedabove,the BoardmaysanctiontheAgencyin accordancewith 35 Ill.

Adm. Code101.SubpartH.

15. 35 Ill. Adm. Code 101.SubpartH consistsof 35 Ill. Adm. Code 101.800

entitled “Sanctionsfor Failure to Complywith ProceduralRules, BoardOrders,or

HearingOfficer Orders.”

16. In particular,35 Ill. Adm. Code101.800(a)providesthat if anyperson

unreasonablyfails to comply with any provisionof 35 Ill. Adm. Code 101 through

130, theBoard mayordersanctionsuponits ownmotion or in responseto a motion

by a party.



17. In light of theAgency’sunreasonablefailure to comply with 35 Ill.

Adm. Code 105.410and105.116in not timely filing the recordwith the Board, this

Board shouldordersanctionsagainsttheAgencypursuantto this Motion.

18. 35 Ill. Adm. Code101.800(b)(4)providesin partthat a Judgmentby

defaultmaybeenteredagainsttheoffendingperson.

19. 35 Ill. Adm. Code 101.800(c)providesthat in decidingwhich sanction

to imposethe Boardis to considerfactorssuchas the relativeseverityof the failure

to comply, the pasthistory of the proceeding,and thedegreeto which the

proceedinghasbeendelayedor prejudiced.

20. Breuerhasnot beenableto adequatelypreparefor andpresentits

AmendedPetitionwithout thetimely filed record,the Agencyhasmorethanonce

failed to timely file the record,andthe proceedingshavebeendelayedto Breuer’s

prejudice.

21. As a sanctionagainstthe Agency,Breuerrequeststhis Board grant

Breuera Judgmentby default in accordancewith the requestin his Amended

Petition.

WHEREFORE,Petitioner,William Breuer,praysthat this Board grant him

aJudgmentby default in accordancewith his requestin his AmendedPetition for

Reviewof Final Agency LeakingUndergroundStorageTankDecisionfiled

September20, 2005, including the approvalof Breuer’sThird AmendedHigh

Priority CorrectiveAction PlanandBudgetandthe recoveryof his attorney’sfees

andcostsincurredpursuantto 415 ILCS 5/57.8(1)and 35 Ill. Adm. Code732.606(1),



andthat he havesuchotherandfurther relief asthis Board deemsjust andproper

underthe circumstances.

SHAW & MARTIN, P.C.

By___
/eurtis W. Martin, .4tIorneyfor( William Breuer,P titioner

Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 S. 10th Street,Suite302
P.O. Box 1789
Mt. Vernon, Illinois 62864
Telephone(618) 244-1788



CERTIFICATE OFSERVICE

I, the undersignedattorney atlaw, herebycertify that on November29, 2005,

I servedtrueandcorrectcopiesof the Motion for Sanctions,by placinga trueand

correctcopy in properly sealedandaddressedenvelopesandby depositingsaid

sealedenvelopesin a U.S. mail drop box locatedwithin Mt. Vernon, Illinois, with

sufficient postageaffixed thereto,uponthe following namedpersons:

DorothyM. Gunn,Clerk JohnJ. Kim
Illinois Pollution ControlBoard AssistantCounsel
Stateof Illinois Center SpecialAssistantAttorney General
100 WestRandolphStreet Division of Legal Counsel
Suite11-500 1021 North GrandAvenue,East
Chicago,IL 60601 P.O. Box 19276

Springfield, IL 62794-9276

CarolWebb
HearingOfficer
Illinois Pollution ControlBoard
1021 North GrandAvenueEast
P.O.Box 19274
Springfield, IL 62796-9274

/Curtis W. Martin, ttorneyfor( Petitioner,Wi~~~~Breuer


